
consideration for most advertisers and they frequently move business from one medium to 

another." For all of the above reasons, I have concluded that the economically relevant 

advertising product market includes television, radio, cable television, newspapers, Yellow 

Pages, direct mail, magazines, Internet, and outdoor. 

B. The Geographic Market: Dade, Broward, and Palm Beach Counties. 

For advertising, the relevant geographic market is quite broad." As an initial 

matter, the facts demonstrate that WBZL and the San-Sentinel both serve Dade. Broward, and 

Palm Beach Counties. The map at Exhibit F shows that the Grade A contour of WBZL covers 

the entire Miami area and extends south to Homestead. Going north, the Grade A contour 

covers all of Broward County and extends well into Palm Beach County. For its pan, the & 

&.r&ind and its various associated daily, Sunday, weekly and monthly publications have a 

circulation area that includes Dade. Broward, and Palm Beach Counties. 

'' In fact, the relevant market may well be national in scope. Demands for advertising time 
and space by national, regional, and local advertisers all press on the limited time and space 
that suppliers have available. As a result, these forces of demand and supply cause the various 
geographic areas to be interrelated. For example, a local advertiser may increase its 
expenditures on local newspaper advertising. This has ramifications for other newspaper 
advertisers. If rates rise as a result, this will cause budget reallocations to the rival media. As 
Some money shifts to outdoor, this will influence both local and national outdoor supply. 
Similarly. as some advertisers turn to television and radio, this will influence both national and 
local suppliers of television and radio time. The logic of the interrelationships does not mean 
that someone who wants to sell a used car through a classified ad in the Miami Herald is apt to 
shift to a radio spot in St. Louis or a national spot on CBS. What it does mean, however, is 
that the various segments of the market are linked together and that the forces of supply and 
demand have wide ranging impact. 

22 



The statements provided by WBZL and the S u n - S e w ,  Exhibits C and D, 

also support the conclusion that the geographic market includes Dade County, Broward 

County, and Palm Beach County. WBZL clearly solicits advertising purchases from 

businesses in all three of these counties. Similarly, the Slln-Sentinel solicits advertising from 

businesses in all three of these counties. Moreover, the Sun-Senrioel also assigns specific 

personnel to cover the news and issues that are local and particular to Dade County, Broward 

County, and Palm Beach County. See Exhibit D. Logic, in addition to my economic 

analysis, compels the conclusion that the geographic market can be no smaller than the 

combined areas of Dade, Broward. and Palm Beach Counties. 

There are several other pieces of evidence that illustrate that the geographic 

market is at least as large as Dade. Broward. and Palm Beach counties. First, the Grade A 

contours of WBZL (Dade) and WFLX (Palm Beach) overlap quite substantially. These 

television stations are carrying advertising messages into all three counties. An advertiser can 

use either television station to get substantial coverage of all three counties. Within this area, 

there are numerous television stations. cable systems. radio stations, newspapers, weeklies. 

shoppers, billboards, Yellow Pages, and the like that are competing for the advertising dollar. 

When the Sun-Sentinel , for example, competes for advertising business with the Yellow Pages, 

this influences prices and quantities in the generally. This, in turn. has an impact 

on prices and quantities for television, radio, and cable time. The 

substantial presence in Broward County, which puts it in head-to-head competition with the 

Sun-Senrinel. which is in head-to-head competition with the m. As a result, 

' 

hasa 
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price and quantity decisions in Dade County have a direct impact on price and quantity 

decisions in Palm Beach County. 

The promotional materials developed by the Sun-Sentinel clearly show that it 

competes in Miami (Dade) and West Palm Beach (Palm Beach). The Sun-Sen W s  Spanish 

language publication, &&Q, aggressively markets itself in Dade County. m ' s  main offices, 

including its sales staff, are located in Dade County. The 

marketing presentation that compares Ercita's reach to that of the Hispanic radio stations in 

Miami. W ' s  performance is also compared to that of the Hispanic television stations in 

South Florida. These presentations (see Exhibit G) vividly illustrate that the Sun-Sentlnel is an 

active, aggressive competitor in all of South Florida. Thus. the Sun-Sentlnel . 's  presence links 

these three counties. 

' hasprcduceda 

Scarborough data also show that these three counties are in the same market. 

Most of the major sports teams and major entertainment events advertise to and regularly draw 

from Dade. Broward, and Palm Beach Counties. For example, substantial numbers of fans 

from all three counties attend Dolphins football games, Miami Heat basketball games, and 

Florida Marlins baseball games. 

In addition, major advertisen seek business from the entire Dade-Broward-Palm 

Beach area. Car dealen such as Mullinax Ford (in north Broward) and Kendall Toyota (in 

south Dade) draw customers from and advertise in all three counties. Tourist attractions such 
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as Grand Prix Race-A-Rama (Dade) and Rapids Water Park (West Palm Beach) also advertise 

in all three counties. These firms are competing in the three counties and buying advertising 

time andlor space in all three. 

Thus, these three counties -- Dade. Broward. and Palm Beach -- are 

inextricably linked together in a market. It would make no sense to sub-divide this area. To 

do so would be inconsistent with economic reality. 

C. The Analysis Of The Market. 

The various sources and amounts of advertising for Dade, Broward and Palm 

Beach counties, along with the percentage share held by WBZL and the Sun-Sentinel 

publications, are displayed in Exhibits H and I." The information reflected in these exhibits 

was compiled from an array of sources under my supervision and at my request. In addition, 

specific competitors were identified and estimates of their market shares were made. These 

efforts resulted in data that I used to evaluate the competitive significance of the proposed 

cross-ownership of WBZL and the Sun-Sentlnel . in 1996. Although these data were prepared 

earlier, I am unaware of any substantive changes in the Dade-Broward-Palm Beach County 

area that would alter my analysis. In particular. I have no reason to suppose that the "I 

calculations would change in a material fashion. 

Exhibit I has been provided only as an accommodation to the FCC's decision in the U 

. .  rlh&QOm case, which inexplicably focused on an advertising product market that 
included television, radio, cable television, and newspapem. In my opinion, there is no valid 
economic basis to support this product market definition. 
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I received reliable estimates of the market shares of competing television 

stations, radio stations, daily newspapers, cable systems, and yellow pages. I treated all radio 

stations with common ownership as a single entity. Cable television systems were treated 

similarly. The estimate of total advertising revenue of the non-daily newspapers was allocated 

on the basis of each newspaper's circulation. The direct mail suppliers are highly diffused, but 

I had specific estimates for Advo and Harte Hanks. In order to be conservative, I assumed 

that the remaining firms were just a bit smaller than Harte Hanks. I had no firm-specific data 

on outdoor advertising, so I treated outdoor as a single entity. Similar treatment was accorded 

to the interactive revenue. Thus. in every instance. I made assumptions that biased the HHI 

upward. 

Nonetheless, concentration in rhe South Florida market is still low; market 

shares are not very large and there are a substantial number of competitors in the market. I 

have calculated HHIs for four different possible definitions of The relevant market. First, 

defining the product market as television, radio, cable television, newspapers, yellow pages, 

direct mail, magazines, outdoor, and interactive advertising and the geographic market as 

Dade, Broward, and Palm Beach Counties, the pre-merger HHI was 841. According to the 

Merger Guidelines, the antitrust enforcement agencies consider such markets to be 

unconcenvated and ordinarily do no funher analysis. Cross-ownership of WBZL and the Sm 

Se.nt&l increased the "I by 40 to 881, which is still in the urnoncentrated range. Thus, for 

the agencies charged with protecting competition, cmu-ownership would not trigger any 
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concern. Moreover, the combined market share of WBZL and the Sun-SenM is less than 14 

percent. 

Second, using the same product market, but eliminating Palm Beach County 

from the geographic market, the pre-merger HHI was 994, which is still unconcentrated. The 

combined market share of WBZL and the &n&md ' is 14.7 percent, which is too small to 

confer any market power. Cross-ownership of WBZL and the ' increased the HHI 

by 54 to 1048. Technically, this puts the market into the moderately concentrated range, but 

as the Merger Guidelines explain, the enforcement agencies recognize that the thresholds are 

not as precise as they appear. As a result, "[olther things being equal, cases falling just above 

and just below a threshold present comparable competitive issues." Moreover, as the Merger 

Guidelines indicate, the enforcement agencies ordinarily will be unconcerned with an HHI of 

1048 and a change of only 54. The market is still largely unconcentrated and the change is so 

small that no market power could result from the proposed combination. 

Third, based on a product market consisting of radio, television, cable 

television. and newspaper advertising, 1 examined the HHI for Dade, Broward, and Palm 

Beach Counties. In this case, the pre-merger HHI was 832. Cross-ownership of WBZL and 

the increased rhe HHI by 80 to 912. The combined market share of W B Z  and 

the is 18.9 percent, which is too small to confer any market power. Thus, the 

market remains unconcentrated and of no competitive concern to the agencies charged with 

antitrust enforcement. 

. 

' 
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Finally, I used the more limited product market and reduced the geographic 

market to include only Dade and Broward Counties, even though this market does not in either 

respect reflect the proper market for analysis. For this market, the pre-merger HHI still was 

only 1098. which is just barely in the moderately concentrated range. Cross-ownership of 

WBZL and the Sun-Sentlnel . increased the HHI in this most narrowly defined market by 106 to 

1205. In this case, the combined market share of WBZL and the Sun-Sentlnel ' is still only 

19.8 percent, which is not sufficiently large in this market to confer market power. 

Even in this case, competitive concerns should not be triggered under the 

Merger Guidelines. Section 2.0 of the Guidelines explicitly recognizes that "market share 

concentration data provide only the starting point for analyzing the competitive impact of a 

merger." For a number of reasons, the factors set forth in Sections 2 through 5 of the 

Guidelines reveal that there is. in fact, no competitive concern in the present case. 

Firit. Section 2.0 points out that the smaller the percentage of total supply that a 

firm controls, the more severely it must restrict its own output in order to produce a given 

price increase, and the less likely it is that an output restriction will be profitable. In this 

instance, the combined market share of WBZL and the Sun-Sentmel ' is only 19.8 percent, 

which is well below 30 percent that the Supmne Court found insufficient to confer market 

power in Hy&. This share is far too small to pose an anticompetitive threat. If WBZL and 

the Sun-Sentlnel ' restricted output and no one else did anything, it would lose the profit on the 

sales not made while the benefit of the resulting price increase would be diffused throughout 



the market for advertising time and space. Thus, WBZL and the &-Sentine( would bear all 

of the costs of restricting output but receive only a portion (about 19.8 percent) of the benefits. 

Moreover, it is unlikely that rivals would do nothing. Advertisers could turn to other 

television stations (many with higher ratings), cable television, radio, and other newspapers 

(the M h i J k d d  , for example, which has a more substantial presence) in the market. These 

rivals would benefit by soliciting the former customers of WBZL and the Sun-Sentinel. 

Second, Section 2.1 points out that when the DOJ and the FTC examine the 

potential for coordinated behavior, they "examine the extent to which post-merger market 

conditions are conducive to reaching terms of coordination, detecting deviations from those 

terms. and punishing such deviations." One should not underestimate the complexity of 

reaching any agreement among the market participants. There are still seven other English 

language television stations, more than 18 radio groups, 20 cable systems groups, and three 

other daily newspapers serving Dade and Broward Counties. In addition, these firms do not 

supply a homogeneous product. Differences across products make agreement on terms 

complicated because prices have to change by varying amounts. Product heterogeneity is 

specifically recognized in the Guidelines (Section 2.11) as a factor that impedes successful 

coordination. 

Third, the ability of other firms to adjust capacity in the event of an output 

restriction by the merged fum is also recognized as a limiting characteristic (Section 2.22). 

Rival newspapers can adjust the space available for advertising almost instantly through 
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decision on the number of pages to print and how much news to include. Consequently, the 

elasticity of supply is very high and, therefore, market power is low. 

Fourth, one must also remember that there are a variety of substitutes that have 

been omitted from the product market definition: yellow pages, outdoor, direct mail, the 

Internet, and magazines. In many cases, a ready substitute for an advertising insen in the 

newspaper is direct mail. Outdoor and magazines provide a substitute for television 

advertising of branded products such as automobiles. By eliminating some of these substitute 

media from the product market, we have increased the demand elasticity for the media that 

were included. The result is a reduction in the ability to behave noncompetitively. 

Fifth, the Guidelines specifically recognize that mergers may result in 

efficiencies that are procompetitive (Section 4). The cross-ownership of WBZL and the k 

will create efficiencies that permit expanded local news programming on WBZL. 

This is clearly beneficial to consumers and, therefore, is deemed procompetitive. 

. would not For all these reasons, cross-ownership of WBZL and the Sun-Sentlnel 

appear to pose any competitive risks. 
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IV. Diversity in Video Programming. 

The FCC has long justified its regulation of broadcast and broadcast station 

ownership on the theory that there is scarcity in the number of available stations on the 

airwaves and that as a result of this scarcity, market forces will not ensure that programming is 

diverse. Precisely what is meant by diversity is somewhat elusive. The FCC has traditionally 

focused upon "the ability of broadcast and non-broadcast media to advance" three different 

types of diversity: viewpoint diversity, outlet diversity, and source diversity.'' Since the 

FCC's articulated concern with diversity is focused on the interests of the viewership, the most 

important diversity concept in this context appears to be viewpoint diversity. Viewpoint 

diversity refers to "helping to ensure that the material presented by the media reflect a wide 

range of diverse and antagonistic opinions and interpretations." 

A. A Competitive Market Will Result In A Diversity Of Viewpoint. 

A competitive market for video programming will result in diversity of both 

programming and viewpoint without the need for governmental intervention. Under basic 

p!hciples of economics, a competitive market will result in product differentiation. Where 

there are numerous participants in a given market, the entrants will act rationally to maximize 

their profits by differentiating themselves from the incumbents. As applied to a market for 

'I In the Matter of 1998 Biennial Regulatory Review - Review of the Commission's Broadcast 
Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications 
Act of 1996, . 

, FCC 98-37 (Ma. 13, 1998). 7 6. 
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shares of the viewing public, the rational supplier of video programming will "differentiate" its 

product. Le., vary its programming or viewpoint, so as to capture the largest possible share of 

the audience. This strategy makes economic sense because larger audience shares mean larger 

advertising revenues. 

The primary economic prerequisite for full product differentiation is having 

enough rival suppliers so that it is profitable to pursue each market segment. In other words, 

once the number of suppliers reaches a critical mass, it will be economically rational for some 

of them to serve niche or small market segments, resulting in a mature market with all 

profitable market segments served. 

Just as competition in a mature market will generally result in product 

differentiation, a mature market for video programming will result in both viewpoint and 

programming diversity. A simple hypothetical will demonstrate this point. Suppose that at 

four o'clock in the afternoon, 90 percent of television viewers prefer to watch soap operas, 

and 10 percent prefer to watch other types of programming. Acting rationally. the first nine 

entrants into the market will compete for the 90 percent soap opera market, leaving 10 percent 

of the viewers unserved. As there are new entrants into the market, however, programming 

will be aimed at the smaller, remaining market shares until it is no longer profitable to do so. 

In this sense, technological developments in the market for video programming can make (and, 

as shown below, have made) the video programming market sufficiently competitive to result 

in diversity of programming and viewpoint. Sufficient growth in the avenues for supply of 
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video programming will eliminate any functional scarcity in that market and competitive forces 

will necessarily result in the diversity sought by the FCC.4s 

The FCC and the Department of Justice obviously agree with this view of 

competition in the video programming market because they use the HHI in deciding whether 

markets (including the video programming market) should be regulated. As discussed above, 

the HHI is simply a measure of the concentration in a market. And where the market is 

unconcentrated as measured by the HHI, the FCC and the Department of Justice assume that 

competitive forces will ensure that all segments of the market are served, i.e., that program 

and viewpoint diversity will be achieved. 

B. Competition And Diversity Are Resent Regardless Of What Market Is Used To 
Analyze The Common-Ownership Of The SueSentinel And WBZL. 

1. 

Since 1969, broadcast television has expanded significantly and has become less 

Scarce than at any time in the past. The national market for video programming is competitive 

and diverse. Given the number of broadcast oppomnities available nationwide (Le. UHF and 

VHF stations). there is no functional scarcity in that market and diversity is preserved. 

The use of the tern “scarcity‘ is somewhat misleading in this context. As a technical 
economic matter, scarcity exists in any market where there is not an infinite supply. For 
example, there is Scarcity in the salt market. Clearly, therefore, the technical defdtion of 
scarcity is not a meaningful one for purposes of justifying FCC regulations, since it could k 
applied to markets that are regulated much less intrusively, most notably the cable industry. 

33 



Furthermore, for purposes Of evaluating whether there is "scarcity" in the 

broadcast market, one must consider not only the availability of broadcast, but also the 

availability of competing technologies such as cable, MDS, SMATV, VCR. low power 

television, HSD and DBS. For purposes of determining the level of competition in a particular 

market, a market is defined as the particular product (broadcast television) and all reasonable 

substitutes for it. When all of these technologies are taken into account, it is clear that there is 

no scarcity of oppormnity to present video programming. Indeed. according to the FCC's 

Policy and Rules Division's Overview of the Tele visi- , in 1990, the HHI for the 

television industry was 187, making it an extremely unconcentrated market. With such a low 

HHI. one can confidently state as an economic matter that programmers are competing for 

virlually every available market segment. 

A simple review of the myriad offerings on television, cable and related services 

demonstrates this point. It is hard to imagine a program format that anyone will watch that is 

not available. In Miami, for example, there is a large Hispanic population and we find 

Spanish language programming. In Honolulu, there is Japanese language programming. As 

tastes and interests vary from one locale to another, the programming responds. But the 

current array of programs is what the market dictates should be provided." 

This is not to say that there is "enough" of certain &pes of programs that some deem more 47 

worthy than others of being aired. 
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2. The South Florida M arket 

The South Florida market is also extremely competitive and provides viewers 

with a wide array of programming. One study indicates that the all daypart HHI for Miami is 

in the unconcentrated range. Io re Re view of the P rime Time Access && , 11 FCC Rcd 546 

(1995) Table D-1. For purposes of illustrating the range of viewing options available in this 

market, in Exhibit J, I have attached an annotated program grid for Miami for Tuesday, July 

23, 1996. at 6:OO p.m. The grid reveals an impressive array of programming available. 

During this time slot, there were the following numbers of program types: 

EEperam 
News - English 
News - Spanish 
Religious 
Movies 
sports 
Children's 
Sitcom 
Computer 
Teen 
ActiodCrime Drama 
Business News 
Music 
Comedy 
Game 

I%I!&a 
8 
1 
1 
6 
4 
2 
4 
1 
1 
6 
1 
3 
2 
1 

In just this one t h e  slot, there were 14 different types of programs and 43 different programs. 

Again, as this example illustrates, if the demand exists, the program will be provided. 
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C. The Cross-Ownership Of WBZL And The Sun-Sentinel Will Not Have Any 
Negative Impact On Diversity. 

The belief that diversification of ownership will increase content diversity rests 

on the assumption that the owner of multiple outlets will cause each of those outlets to present 

information, viewpoints, and entertainment that reflects the owner's own political and artistic 

philosophy. This assumption is unjustified. Video programers (and other information 

service providers) are in the business of supplying material that meets the public's demand for 

information and entertainment. Economic self-interest compels a group owner (like any 

owner) to target its programming at the audience shares present in its market. Any other 

approach would require the group owner to subsidize its programming or fail commercially. 

As an economic matter, therefore. there is no reason to suppose that the cross- 

ownership of WBZL and the reduces diversity. Tribune may decide to change 

WBZL's programming if it can improve profits by doing so. If WBZL was behaving in an 

' 

optimal fashion. the acquisition would not lead to wholesale changes because this would reduce 

profits. There are indications. however, that Tribune will make some programming changes 

that will result in a net increase in news and public service programming. 

In addition, there are efficiencies associated with the cross-ownership of media 

outlets. As demonstrated in Tribune's Comments in response to the NOI, this may allow the 

cross-owner to produce more news and public interest programming since those programs can 

be more efficiently produced by the cross-owner. In fact. the FCC staff found "that on 
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average, co-located, newspaper-owned TV stations programmed 6% more local news, 9% 

more local non-entertainment, and 12% more total local including entertainment than do other 

TV 

There are a number of decisions of the FCC that have recognized that the 

substantial cost savings enable the common owner to provide more local programming and 

other public interest benefits that are less profitable than networklsyndicated programming. 

For example, in 

common ownership of a television station and two radio stations in the Little Rock, Arkansas 

DMA would result in savings in excess of $850.000 during the first year and over $250.000 in 

succeeding years, allowing the television station to initiate local news programming during a 

time slot in which no other station provided news and to increase radio station news 

programming by drawing on public affairs resources at the television station. There are many 

similar examples. See, e.g., New Mou- , 11 FCC Rcd. 2344 (1996) 

($3 million in cost savings from co-ownership of a television station and two radio stations 

allowing increased news, weather, and live local coverage throughout the state). These 

examples suggest that the co-owner will in many circumstances add to the diversity of 

programming available rather than diminish it. 

, 11 FCC Rcd. 5772 (1996). the FCC noted that 

h-, 50 F.C.C.2d 1046. 1094, Appendix C (1975). 
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